A meeting convened by the National Sustainable Procurement Stakeholder Group


SUMMARY NOTES - WHOLE LIFE COSTING AND LEGAL ISSUES WORKSHOP
HELD 4 FEBRUARY 2009, CAMDEN COUNCIL CHAMBER, LONDON
This workshop was organised by the National Sustainable Procurement Stakeholder Group (‘National Group’), as part of its ongoing Whole Life Costing Working Group activity. The session was structured in two parts; the first designed to offer up some clarification of legal issues, and the second part, was to hear about other work being championed around the various regions in applying new whole life costing approaches and models. The Audit Commission representative at the meeting stressed the importance not assuming or expecting there to be one single or right way to evidence and apply a whole life value or whole life costing approach.
The agenda is in appendix 1, and the list of attendees is given in appendix 2.  

(Reference to the full PowerPoint presentations made with each accompanying presentation listed below can be viewed and downloaded on the ‘procurement cupboard’ website  www.procurementcupboard.org click > ‘National Group’)
PART 1: LEGAL ISSUES

‘Sustainable procurement the legal way’ 
Mark Cook from Anthony Collins Solicitors, with input from his colleague Gayle Monk supported by Ed Walsh Deputy Director of ESPO provided a comprehensive overview designed to tackle many of the myths and uncertainties many procurement professionals and buyers have about certain aspects of the commissioning and procurement process, about what’s legal and what isn’t . A useful legal issues summary sets out the key points against the PowerPoint presentation delivered.

PART 2: WHOLE COST VALUE AND COSTING METHODS AND MODELS

Whole life costing model approaches and methodologies were presented by a range of speakers on the following:
· ‘Whole Life Value and Whole Life Costing for Property Construction’ was presented by  Tony Gale - Construction & Asset Management Programme, South West Regional Improvement & Efficiency Partnership (SW RIEP)
· ‘Some measurement options and issues around  the social impact of purchasing’ was presented by Chris Ford, Researcher 
· ‘Personal perspectives on what ‘developing a whole life costing approach’ might entail for PCTs in delivering long-term wellbeing’ was presented by Phil Gover - Partnership & Performance Manager, NHS Public Health County Durham and Darlington
· ‘Developing Whole Life Costing at Durham County Council’ was presented by Michael Cooper -Value for Money Officer Corporate Development Unit Wear Valley District Council

PART 1: LEGAL ISSUES

‘Sustainable procurement the legal way’ 
The following summary of key points summarising the outcomes of the discussion following Mark Cook’s presentation is set out below, kindly prepared by Gayle Monk, Anthony Collins.
· The law is seen as a barrier to sustainable procurement, mostly by people who don’t know what the law says, and have decided sustainable procurement is too much like hard work anyway.

· There are many definitions out there.  The SPTF provides the best definition of sustainable procurement, which amounts to: maximising the difference made to people’s lives.

· The contrast between “value for money” and “affordability” needs to be highlighted.

· The contracting authority must consider its powers to act: e.g. for local authorities this will/may be the well-being power.  The devolved governments have a power to promote sustainable development.  Central government’s powers are less clear. 

· Policy is the next thing to consider: Organisations need the right leadership, and a policy mandate for their actions.  Local authorities may wish to focus on their sustainable community strategies.  There is a question mark over central government bodies and their responsibilities to localities.

· The importance of champions: sustainable procurement can be easier to embed in new organisations than existing ones.  In either case you need individuals who are dedicated to sustainable procurement and are willing to champion it.

· The importance of developing a partnering culture: you can’t just give a contractor your requirements and leave them to get on with it.

· Embedding sustainable procurement in the core specifications of a contract: it is worth highlighting OGC guidance (see slides), which confirms that “a social issue can be a core requirement… provided it is central to the subject matter of the contract” and consistent with the procurement rules.

· The importance of considering social issues early on in the procurement process: again highlighted in OGC guidance.

· Questions you should ask yourself early on in a procurement process: see slides.  These help to guide the contracting authority on whether or not something fits within the core specifications of a contract.

· The state of EU law: we covered the fundamental points of the Consolidated Directive (and the Public Contracts Regulations 2006), and the direction of case law in this area.

· Good practice: check your powers; use or create new policies; include in your Business Case; include in your core requirements; reference should be made in OJEU contract notices; include in your PQQ; use in the award process; then deliver through a partnership approach.

· Remember: your requirements must be relevant to the subject matter of the contract if you want to consider them in the award process.  But also remember that the subject matter of the contract is whatever you choose it to be. Europe is not interested in what you procure, only in how you procure it.

· Your award criteria: most criteria can be made to be objective.  But they must also be measurable.  Use external benchmarks where available.  Something that is not measurable feels optional.  Sectors should share their good practice.  

· Intelligent commissioning is key: don’t leave everything to your contractors.  Translate indicators (such as those within your LAA) into real, measurable requirements.  You cannot expect to provide vague specifications and receive specific results. 

A key conclusion was the importance of local authorities being totally explicit and transparent about their key mission and purpose, framing their wellbeing duty to promote and enhance the wellbeing of their communities through community strategies and their Wellbeing Powers. Within this key wording, it would be vital to factor in wording that explicitly relates to enhancing the local economy, local economic regeneration, the importance of skills training and jobs, and to broader social outcomes, such as health, and the need to reduce negative environmental impacts, through better resource use and approaches that reduce carbon (greenhouse gas). This wording then provides the overarching context which forms the golden thread in defining the envelope of needs of an area and community and hence becomes the scope and rationale within which procurements are commissioned and delivered in the future. 
‘Whole Life Value and Whole Life Costing for Property Construction’ 
Tony Gale works for the Construction & Asset Management Programme, South West Regional Improvement & Efficiency Partnership (SW RIEP). His presentation focused on property issues and the SW local authority benchmarking network that he has been commissioned to lead to develop this model and its application. The work and this network approach has great transferability to be adopted and applied in other regions which other RIEPs may wish to consider.

Tony explained the distinction between traditional views of how, in construction terms, whole life costs (WLC) are approximated compared to the newer concept of whole life value (WLV). The latter WLV is best understood and articulated in terms of outcomes. As part of this model that Tony presented, a formula was cited where ‘value’ can be defined function divided by cost. (See the PowerPoint presentation). A summary of key points is set out below:
· The model presented helped to show how we can demonstrate the contribution that property makes to service and corporate goals and how we can differentiate between options, scenarios. The examples of innovative work on this were drawn from the work in SW, in Dorset County Council, where Tony has been working with a community of practice on ‘value trees’ (see PowerPoint slides).
· Tony defined WLC as being about capital and all relevant future costs, very much focused on financial aspects, capital and relevant future costs.  Regarding capital costs there is a well established detailed approach to capital costs which Quantity Surveyors measure tightly.

· All relevant future costs are tricky and difficult to measure. Lifetime operating costs is mainly about the running of a building. It can relate to a definition of Facilities Management; cleaning, insurance, caretaking and security and sometimes it embraces, catering, laundry, offices services. The important aspect is the need to be clear about what is included. This was an Important of the SW work for benchmarking purposes.
· Differences in what timeline span people adopt, is sometimes an issue. For example the 25 year span has been the norm to which PFI clearly operates but most buildings are operational over more than 25 years. In terms of WLC, there is also an issue looking at not just providing a building, but a service. It might be better to look at 60 year horizon which will have implications for aspects such as roofing. Again the issue of agreeing to work on the same time period is important.  
· The WLC and Value approach of the SW work is trying to find a way of  providing a weighting by client through offering a translation, through a proxy, from of the language of educationalists’, the five key objectives of Every Child Matters, into something useable in a design.   This is illustrated on the PowerPoint slides, where the objectives for example with regard to Children’s Services as expressed in the policy document  ‘Every Child Matters’  is expressed in high level terms of education

· The example presented showed outcome specifications in relation to the objective ‘Be Healthy’ can be related to talking about space requirements and comfort. It then becomes possible to drill down further into what this means for lighting, heating, ventilation, colour, cleanliness, floor covering coverings, and to running costs. Other issues can be translated under headings of space, comfort, enjoyment and so on.
· By adopting this approach it means in design brief terms that one can come back with feasibility options that can be discussed and weighted and scored with client.  This approach helps to clarify thinking with the project team, it Informs feasibility, and can be used to guide the development of the design

· The example and method outlined is still ‘works in progress’ as they are still identifying a couple more pilot projects that will attach to the BSF progamme, working with IPF, commercial arm of Cipfa,  Corporate Property  Officers,  who are also very interested in tie in to asset management.

A key part of the project in the SW is they, the communities of practice, will work together using a standard model, benchmark and share against that network. The standard model is SCQS – the Society of Construction and Quantity Surveyors.  They developed a straight forward piece of software to give a detailed model for construction and operational cost.

RIEPs provide a platform for LAs to work together to provide an impetus for LAs to operate on a collaborative basis. As a result of this work above, they Looked a capital costs, were able to review and challenge findings. Great effort goes in to sharing data.  The important thing is to have evidence on three options.  The benchmarking is about successful options but also viewing costs for different scenarios. It is important to have evidence and sound data for running costs. In LAs it is now quite widespread practice to delegate budgets to schools, and so it is difficult to get organisations to feedback effective running data.

So the issue is how to model running costs against different options. Some component suppliers will say how bits of machinery will be used and what the energy use will be during the lifetime. The issue is then how to demonstrate on how things actually happened, i.e. to be able say 2-10 years down the line, to understand what it cost.
‘Some measurement options and issues around the social impact of purchasing’
Building on previous presentation about social impacts, made by the New Economics foundation (nef), Chris outlined a range of social issues in procurement, their importance to public sector agencies and how they might be measured, including social return on investment, social accounting and audit, and social capital. The presentation drew on his long experience of working with the voluntary and community sector and between 2005-8 working with the North East Centre of Excellence, which included working with the Cabinet Office’s Office of the Third Sector, on ‘social clauses’. 

A number of case studies were introduced to illustrate approaches to measurement:

· Pembrokeshire County Council’s procurement of bulky waste, where a 6 month research project was used to demonstrate the viability of extracting reusable furniture from the waste stream, making it available for reuse, with the work being undertaken by an agency working with people traditionally excluded from the labour market.

· Leeds City Council’s procurement of shopping services for housebound residents including an explicit aim of addressing social isolation and developing the network of local agencies. 
There are 5 broad domains where the opportunities to maximise the social impact of procurement might be pursued, including:

· Service user engagement around the procurement/commissioning cycle; specification development, tender evaluation, delivery, evaluation of delivery
· Equalities and diversity; in addition to ensuring the appropriateness and accessibility of the subject of the procurement to the whole community, the duty to promote equalities is partially discharged through procurement

· Employees. On-site vocational training is explicitly permitted in EU regs; targeted recruitment and training in construction is where this work has been most developed. The London living wage might be considered as relevant.

· Local knowledge, relevant community benefits, governance mechanisms.

· Inter and intra agency procurements. The Pembrokeshire example involved both environmental services and adult social care; targeted recruitment and training might involve the Local Authority, Learning and Skills Council and JCP.    

The presentation concluded with an outline of some of the assumptions and unresolved issues identified through the work. 

‘Personal perspectives on what ‘developing a whole life costing approach’ might entail for Primary Care Trusts (PCTs) in delivering long-term wellbeing’
Phil Gover is Partnership & Performance Manager, NHS Public Health County Durham and Darlington. He gave a very forward looking presentation on the challenge the NHS has set itself in terms of its newly launched carbon reduction strategy published by the NHS’s Sustainable Development (SD) Unit at the end of January. Phil’s PowerPoint provides a very powerful evidence base of how the NHS has tracked and accounts for its carbon emissions and how it monitors its environmental impact. The NHS accounts for 10% GDP and has 1.3 million employees. It is the biggest employer in Europe.  
Key points covered were:
· PCTs want ‘to do SD better’, by managing business resources responsibly; its cash staff and assets for better outcomes for the populations. 

· Actions should be healthy and sustainable development oriented by design
· PCTs want to support social economics with the view that  a non profit making pound is more profitable in terms of outcomes

· New forms of Value for Money are not about buying the cheapest, and there are key areas to do with performance that are no longer an option. There is a need to do better on procurement of goods and services.
· There is a lot of leadership of expertise to be developed, some leadership education and expertise in NHS managers but there is a need to plan and invest in them as commissioners.
· Carbon for  Primary Care Trusts is an awakening for the  SD agenda, that fits in the World Class Commissioning framework for PCTs
· PCTs are big organisations locally with significant spend
· Public health and sustainable development has a whole range of meanings and public health has range of dimensions
· Durham PCT is setting out, on 13th March 2009, via a workshop meeting, to map a way forward. It will be looking not to try to ‘over-mortgage the future’, and find ways of making the economics work better to overcome some of the extreme health inequalities of some places in the region, where people live 18yrs fewer than others. (20% of the poorest people go back to doctor once a fortnight).

· The challenge is to foster innovation carbon planning pathways. Investment in the health service investment has increased but lots of health and social care is now about health and choice speed and access. There may b a need to plan care pathways that are carbon based. (The biggest carbon impact of the NHS is through procurement  through pharmaceuticals)

· Development of the NHS will be through technology driven solutions and sensitivity to communities around future action. 

· The business of  carbon reduction offers for new forms of work, which will be judged on a patient’s experience

· There is a need to reduce dependency on (the) service and there is the ‘Personalisation of care agenda. Democratic cash will follow the patient who will negotiate the treatment themselves.

· Work is underway on fuel poverty. The NHS is working with a private company Life Channel. 
‘Developing Whole Life Costing at Durham County Council’
Michael Cooper -Value for Money Officer Corporate Development Unit Wear Valley District Council gave a brief outline of the progress he and his colleague Jamie Karim from Sedgefield District Council had made on developing a way forward for implementing and adopting a council-wide whole life costing approach. 
He outlined the routemap they had evolved and designed for interviewing officers from across the council to better understand their world view of WLC, and what their specific needs are. This interview process was just about to commence. The findings would then inform their views on what kind of model would be fit for purpose and how this might need to be refined and tuned to meet specific departmental or service specific needs. 
Michael agreed to report back to the National Group again later once this first phase had been completed and to update the group with a list of the publications of WLC models and tools and guidance that he and his colleague had discovered as part of their research.
APPENDIX 1
WORKSHOP AGENDA 
	11.30
	Arrival – tea/coffee

	12.00
	Welcome, round table introductions, context and purpose of the session
Peter Faill, head of Corporate Procurement, seconded to Durham County Council

	12.30
	Sustainable procurement the legal way
Mark Cook, Partner, Anthony Collins (Solicitors) 
Questions and discussion

	13.00
	Whole Life Value and Whole Life Costing for Property Construction

Tony Gale - Construction & Asset Management Programme, South West Regional Improvement & Efficiency Partnership (SW RIEP)
Discussion and comments



	13.20
	BREAK

  

	14.15
	Some measurement options and issues around  the social impact of purchasing Chris Ford, Voluntary and Community Sector Researcher 
Personal perspectives on what ‘developing a whole life costing approach’ might entail for PCTs in delivering long-term ‘wellbeing’ 

Phil Gover - Partnership & Performance Manager, NHS Public Health County Durham and Darlington



	14.30
	Developing Whole Life Costing at Durham County Council
Michael Cooper -Value for Money Officer Corporate Development Unit Wear Valley District Council 

	
	Questions and discussion

	
	

	15.25
	Confirmation date of next meeting of the working group

	15.00
	Thanks and close


APPENDIX 2
	Attendees
	

	4 February 2009

Name

 

 Organisation

Fay 

Blair

Global to Local

Peter

Faill

Durham County Council

Anna

Warrington

Forum for the Future

Elizabeth

Cox

New Economics Foundation ‘nef’
Laurie

Rainger

GO-East of England

Jane

Waring

Norfolk CC

Mark

Cook

Anthony Collins Solicitors

Gayle

Monk

Anthony Collins Solicitors

Elizabeth

Buttimer

Audit Commission

Tony

Gale

SW RIEP

Phil

Gover

County Durham PCT Public Health

Michael 

Cooper

Wear Valley District Council

Ed 

Walsh

ESPO

Vicky

Knight

OGC – Centre of Expertise in SP ‘CESP’
Mandy 

Wright

IDeA

David

Ford

NHS PASA

John

Tunnicliff

Kent County Council
Simon 

Usher

Serco

Rosemary

Foggitt

BeBirmingham LSP

Chris

Ford

Voluntary and Community Sector (NE)


	

	
	














10 of 10


